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 Pursuant to Section 54.719 through 54.723 of the Commission’s Rules, Celina City School 

District Board of Education (the “Board” or “District”) respectfully requests a review and reversal 

of a funding decision by the Universal Service Administrative Company (USAC).  As explained 

below, the District did use price as a primary factor and did select the lowest-cost bidder – as only 

one (1) bidder included all the services requested.  Furthermore, even if technical deficiencies 

existed in the bidding process, the deficiencies are harmless and do not change the outcome, as the 

selected vendor’s total price was the lowest-cost bidder.   
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I. BACKGROUND 

 

 The Celina City School District Board of Education (the “Board” or “District”) is a school 

district located in Western Ohio.1   

On January 6, 2015, the Board posted an FCC Form 470 to initiate the competitive bidding 

process for E-rate eligible services.2  Specifically, the Board sought to upgrade the District to a 

district-wide wireless network (“Wi-Fi Upgrade”). The Board’s Form 470 stated at pertinent part, 

that the Board was seeking:  

(1) WiFi access points with a minimum of 200 classroom 

connections in at least six buildings;  

(2) wireless LAN controller with a minimum of 1 per 200 access 

points;  

(3) software for the WiFi system that is sufficient to handle the 

Celina City School District’s (“District”) future WiFi needs; and  

(4) installation for the District’s WiFi system and switching.3 

 

Based on his experience and the District’s prior practice, the District’s Technology Coordinator, 

Mr. Keith Gudorf (“Mr. Gudorf”), determined that the Wi-Fi Upgrade would have a life cycle of 

over ten (10) years (“Life Cycle”).4  Prior to the Wi-Fi Upgrade, the entire District did not have a 

unified wireless network.5   

In response to its 470 Application, the Board received bids from four vendors: CDW-G;6 

IT Savvy;7 Total Systems Integration, Inc. (“TSI”);8 and Xirrus.9   

The Board’s 470 Application required installation and configuration, but three of the four 

                                                 
1 Affidavit of Keith Gudorf attached as Exhibit 1, ¶4. 
2 Exhibit 2. 
3 Id. 
4 Exhibit 1, at ¶7. 
5 Id., at ¶8. 
6 Exhibit 3. 
7 Exhibit 4. 
8 Exhibit 5. 
9 Exhibit 6. 
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bids did not include - or even offer - installation and configuration.10  CDW-G’s bid did not offer 

any installation or configuration services.11  IT Savvy’s bid did not offer any installation or 

configuration services.12  Xirrus’ bid did not offer any installation or configuration services.13  The 

TSI bid was the only bid to include installation and configuration.14   

 The costs of the bids after ten (10) years (“True Cost”), reflect that TSI’s bid was the lowest 

price: 

• TSI:   $ 150,432.00,15 

• Xirrus  $ 221,476.00,16  

• IT Savvy $ 222,368.00,17 and  

• CDW-G $ 262,632.00.18 

 

Based on the information provided by the vendors, Mr. Gudorf determined that TSI was the lowest 

responsive bidder, using price as the primary factor.19  Over the Life Cycle of the Wi-Fi Upgrade, 

TSI’s bid is the least expensive.20  

On or about April 6, 2015, the Board completed FCC Form 471 – Funding Year 2015.21  

The Board certified that “all bids submitted were carefully considered and the most cost-effective 

service offering was selected, with price being the primary factor considered, and is the most cost-

effective means of meeting educational needs and technology goals.” 22   

                                                 
10 Exhibit 5. 
11 Exhibit 3. 
12 Exhibit 5. 
13 Exhibit 3. 
14 Exhibit 1; Exhibit 5. 
15 Exhibit 5. TSI offered 222 wireless access points for $150,432.00 and contains no licensing renewal fee.  This 

resulted in a cost of $150,432.00 after ten years.  
16 Exhibit 6. Xirrus offered 237 wireless access points for $141,310 and required a licensing renewal, which cost 

$26,722.00 every three (3) years.  This resulted in a cost of $221,476.28 after ten years. 
17 Exhibit 4. IT Savvy offered 222 wireless access points for $98,404 and required a licensing renewal, which cost 

$61,982.00 every five (5) years.  This resulted in a cost of $222,368.00 after ten years. 
18 Exhibit 3. CDW-G offered 300 wireless access points for $141,600, but required a licensing renewal fee, which cost 

$56,100.00 every five (5) years.  This results in a cost of $262,63200.00 after ten years.  
19 Exhibit 1. 
20 Exhibit 1. 
21 Exhibit 7. 
22 Id. (emphasis supplied). 
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On September 18, 2015, USAC issued its Funding Commitment Decision Letter for 

Funding Year 2015 (“Decision Letter”).23  The Decision Letter approved $105,302.97 of funding 

to TSI for the District’s WiFi access points, and $90,125.36 to TSI for switching.24  On June 30, 

2016, USAC issued its Quarterly E-Rate Payment Authorization Report, which included 

disbursements to TSI.25   

On October 13, 2016 – over one year after USAC had approved the funding to TSI – USAC 

issued a FY 2015 E-rate Application Information Request.26  On behalf of the District, Mr. Gudorf 

timely provided the requested information on October 19, 2016.27  On October 20, 2016, USAC 

issued an Additional Information Request, stating: 

* * * 

[V]endor evaluation documentation should clearly show the 

evaluation criterions that were considered during the evaluation and 

the weighting of those factors.  Please indicate the evaluation factor 

that was the primary evaluation consideration.  Please also explain 

why TSI, the highest priced of four bidders, was selected for FRN 

2747261.28   

* * * 

 

On October 27, 2016, Mr. Gudorf responded and provided the requested information regarding the 

bids and matrix.29  Mr. Gudorf further stated that he primarily considered cost: 

* * * 

When evaluating the different vendors, I gave cost a high 

consideration.  Secondly, I looked at the cost of installation and 

additional expense for things such as support and configuration.  As 

an example, Cisco and Xirrus would have required additional 

expenses for installation and configuration.  Support renewals 

would be required after 3-5 years for them, but not HP.30 

* * * 

                                                 
23 Exhibit 8. 
24 Id. 
25 Exhibit 9. 
26 Exhibit 10. 
27 Exhibit 11. 
28 Exhibit 12. 
29 Exhibit 13. 
30 Id. 
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Mr. Gudorf further identified that he needed a vendor to install and configure the hardware: 

“[b]ecause I do not have the expertise to configure WiFi controllers, access points, and switching, 

I needed a vendor that would provide this service as well.  TSI was the only vendor to included 

[sic] such services.”31 

On November 2, 2016, USAC notified Mr. Gudorf that it intended to rescind the Decision 

Letter and the funds it had disbursed.32  USAC stated: 

* * * 

Specifically, there is no specific point value assigned for each of the 

evaluation factors included in the evaluation documentation and the 

evaluation documentation indicates several factors were considered 

in the evaluation, including non-cost factors.  It was stated, “When 

evaluating the different vendors, I gave cost a high consideration…”  

However, of four bids received for the FRN, the highest priced of 

the four bidders was selected.  Program rules are such that applicants 

must select the most cost-effective provider of the desired products 

or services eligible for support, with price of the eligible goods and 

services being the primary factor.  The documentation provided does 

not demonstrate compliance with this requirement.33 

* * * 

 

Notably, USAC failed to cite to any regulation that requires “point values” to be assigned to 

demonstrate that cost was the primary factor.34  USAC also failed to indicate how it calculated cost 

and price.35  

On November 2, 2016, Mr. Gudorf requested that USAC reconsider its decision to rescind 

the previously approved funding.36  Mr. Gudorf reiterated that price was the primary factor in his 

decision and reiterated the hidden costs:  

  

                                                 
31 Id. 
32 Exhibit 14. 
33 Id. (Emphasis in original.) 
34 Id. 
35 Id. 
36 Exhibit 15. 
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* * * 

The additional costs for licensing, firmware updates, support, and 

maintenance must also be considered.  With just the first renewal 

considered, the cost of a Cisco/Meraki or Xirrus solutions increase 

significantly.  There is no renewal cost for [TSI].” 37 

* * * 

 

On May 15, 2017, USAC issued the Adjustment Letter, which states: 

 

* * * 

After a thorough investigation, it has been determined that this 

funding commitment must be rescinded in full.  The applicant failed 

to demonstrate that price of eligible products and services was the 

primary factor in the vendor selection process.  FCC rules require 

that applicants select the most cost-effective product and/or service 

offering with price being the primary factor in the vendor selection 

process.  Applicants may take other factors into consideration, but 

in selecting the winning bid, price must be given more weight than 

any other single factor.  Ineligible products and services may not be 

factored into the cost-effective evaluation.  Since the applicant failed 

to demonstrate that price eligible products and services was the 

primary factor in the vendor selection process, the commitment has 

been rescinded in full and USAC will seek recovery of any 

improperly disbursed funds from the applicant. 38 

* * * 

 

Importantly, USAC’s letter is conclusory.  It failed to explain how the Board did not primarily 

consider the price of the eligible goods and services.39   

 The Board appealed this decision to USAC, but USAC denied the Board’s appeal in a 

decision dated October 13, 2017.40  The Board now files this appeal. 

II. THE BUREAU SHOULD GRANT THE DISTRICT’S REVIEW REQUEST BECAUSE 

A GRANT IS CONSISTENT WITH COMMISSION PRECEDENT 

 

 The question prevented for review in this case is whether the District complied with the 

Commission’s rules in using price as the primary factor and by selecting the vendor in accordance 

                                                 
37 Id. 
38 Exhibit 16. 
39 Id. 
40 Exhibit 17. 
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with the Commission’s rules.  The answer to that question is “yes” as the District has repeatedly 

demonstrated that it used price as the primary factor.  Furthermore, the District selected the only 

responsive bid.  Assuming arguendo, the Commission were to rule otherwise, the Commission 

needs to determine whether, consistent with commission precedent, waiver from the rules should 

be granted as the District still selected the lowest-priced vendor.  The answer to this question is 

also “yes,” as the District clearly chose the lowest-priced vendor over the Wi-Fi Upgrade’s Life 

Cycle making any technical deficiency harmless.  

 

A. The District has Repeatedly Reaffirmed that it Used Price as the Primary 

Factor. 

 

 As an initial matter, the District conducted a thorough, detailed competitive bidding 

process and carefully considered all the bids it received as part of that process.41  Furthermore, 

47  C.F.R. §54.411(a) provides that “entities may consider relevant factors other than the pre-

discount prices submitted by providers, but price should be the primary factor considered.”  

Consistent with price being the primary factor, the District certified in its FCC 471 Form 

that “all bids submitted were carefully considered and the most cost-effective service offering was 

selected, with price being the primary factor considered, and is the most cost-effective means of 

meeting educational needs and technology goals.” 42  When asked again about this, the District 

again reaffirmed that price was the primary factor considered: “I gave cost a high consideration.  

Secondly, I looked at the cost of installation and additional expense for things such as support and 

configuration.”  To the extent this statement was unclear, the District has reaffirmed again that 

price was the primary factor considered.43 

                                                 
41 47 C.F.R. §54.511(a) (Commission rules provide that “in selecting a provider of eligible services, schools . . . shall 

carefully consider all bids submitted.”). 
42 Exhibit 7. (Emphasis supplied). 
43 Exhibit 1. 
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 In its initial decision, USAC appeared to state that the primary factor element was not met, 

as the District did not use a bid matrix.  To the extent USAC requires a “bid matrix,” such a 

requirement is inconsistent with USAC’s own guidance.  The guidance provides: “entities may 

consider relevant factors other than the pre-discount prices submitted by providers, but price 

should be the primary factor considered.”44  It is a fundamental principal of law that “should” is 

suggestive; it is not mandatory.  The regulation does not require an entity to assign specific point 

values to various factors to meet this requirement, and the record demonstrates that the District, in 

fact, did use price as the primary factor.  As a result, the Commission should reverse USAC’s 

Decision. 

B. The District Correctly Selected TSI because TSI’s Bid was the Only 

Responsive Bid. 

 

 That the District used price as a primary factor is further reaffirmed by additional 

Commission precedent that permits school districts to disqualify non-responsive bids.45  For 

example, in Allendale the Commission found that two school districts properly disqualified 

vendors that failed to meet the requirements of the bid request.46  One school district disqualified 

a bidder that failed to respond to all of the items requested.47  The other school district disqualified 

another bidder after further inquiring into the specifics of its proposal.48  The Commission 

determined that the bids were non-responsive, and overturned the USAC decision denying funding 

for failure to consider all bids submitted in response to their posted FCC Forms 470.    

 

                                                 
44 Exhibit 18. 
45 See e.g. Request for Review of the Decision of the Universal Service Administrator by Allendale County School 

District, et al., Schools and Libraries Universal Service Support Mechanism, CC Docket No. 02-6, Order, 26 FCC 

Rcd 6109, 6115-17, paras. 10-12 (2011) (the “Allendale County Order”).  
46 Id. 
47 Id. 
48 Id. 
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 Similarly, in Shawnee the Commission overturned USAC’s determination that the school 

district failed to consider all bids when the “record demonstrated that the school district properly 

disqualified an incomplete bid.”49  As alleged by Shawnee in its successful Request, one of the 

vendor’s bids “did not include all of the services that [Shawnee] had requested.”50  Shawnee’s 

successful Request further made clear that it was not required to indicate specific requirements for 

disqualification as disqualification criteria was only necessary for a multi-tier evaluation process.51  

The Commission agreed that the bid was properly disqualified.52 

 Here, the District “carefully considered” all bids.  It was this that caused the District to 

identify a specific defect existed in three of the four bids.  The District’s Form 470 specifically 

required installation and configuration.  However, installation and configuration were not included 

in the bids submitted by CDW-G, IT Savvy, and Xirrus.  Based on the precedent established in 

Allendale and reaffirmed in Shawnee, the Board was justified in not considering bids that failed 

to include all the services requested.   

Indeed, the Board has been clear that the CDW-G, IT Savvy, and Xirrus bids were defective 

because they did not include installation and configuration.  Installation and configuration were 

critical: “[b]ecause I do not have the expertise to configure WiFi controllers, access points, and 

switching, I needed a vendor that would provide this service as well.”53   

There is no requirement more basic than providing the service requested.  It is inherent in 

competitive bidding processes that the bidder must submit a bid for the services requested.  By 

                                                 
49 Streamlined Resolution of Requests Related to Actions by the Universal Serv. Adm. Co., CC Docket No. 02-6, 

Public Notice, 32 F.C.C. Rcd. 3161 (2017) (discussed in Footnote 9). 
50 Shawnee Mission School District 512, MO, Application No. 161025981, Request for Review and/or Waiver, CC 

Docket No. 02-6 (filed Feb. 14, 2017). 
51 Id. at ¶14.   
52 Streamlined Resolution of Requests Related to Actions by the Universal Serv. Adm. Co., CC Docket No. 02-6, 

Public Notice, 32 F.C.C. Rcd. 3161 (2017) (discussed in Footnote 9). 
53 Exhibit 13. 



9 

 

way of analogy, if the District sought bids for a school bus, but a vendor’s bid offered only the 

unassembled parts of a bus, the District would not be required to consider a bid “of bus parts” as 

responsive.  Indeed, it would cost the District substantial funds and time to assemble the parts of 

a bus.  The same logic applies here.  Three of the bids proposed hardware - but no method for the 

hardware to become a wireless network.  Based on Commission precedent, the District properly 

disqualified non-responsive bids.   

Given that TSI was the only responsive bidder, “cost as the primary factor” is necessarily 

met.  As such, USAC’s Decision is in error and must be reversed.   

C. Any Technical Deficiencies are Harmless and Do Not Change the Outcome.  

 

Assuming arguendo, the Commission determines that the District failed to assign price the 

highest weight, these deficiencies are harmless and do not change the outcome, as the District 

selected the lowest cost bid.    

It is well settled that the Commission’s rules may be waived if good cause is shown.54  The 

Commission may exercise its discretion to waive a rule where the particular facts make strict 

compliance inconsistent with the public interest.55 The Commission may also take into account 

considerations of hardship, equity, or more effective implementation of overall policy on an 

individual basis.56  Commission precedent provides that the “price-as-the-primary-factor” has been 

waived if the petitioners can show they selected the least expensive bidder.57  Under this precedent, 

the Commission has determined that the vendor selection process was “not compromised by its 

technical violation” of the Commission’s rules.58 

                                                 
54 47 C.F.R. § 1.3. 
55 Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990).   
56 Wait Radio v. FCC, 418 F.2d 1153, 1159 (D.C. Cir. 1969); Northeast Cellular, 897 F.2d at 1166. 
57 Allendale County Order at ¶10. 
58 Id. 
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In this case, the vendor selection process was not compromised by any potential technical 

violation for two reasons.  First, non-responsive bids are not required to be considered.  In 

Allendale, the Kileen schools used a bid matrix to analyze two bids, but one bid was incomplete.  

As only one bid was responsive, that bid “necessarily offered the lowest price.”59  Similarly, in 

Euclid, the School District selected the vendor offering the second lowest price, but the bid was 

late and did not include necessary information about the services the School District had 

requested.60  Accordingly, the Commission determined that the district “could have properly 

treated it as a non-responsive bid.”61   

Here, the District required installation, but three of the four bids did not include installation.  

As explained above, installation was a mandatory requirement, but was only responded to by one 

of the four vendors.  As a result, the District ultimately selected the least expensive responsive 

offering - and the outcome of the processes were consistent with the policy goals underlying the 

Commission’s competitive bidding rules. 

Even if the Commission were to include the non-responsive bids, Commission precedent 

provides that if the winning vendor’s cost was lower than the competing bids, then waiver shall be 

granted.62  For example, in Allendale it was determined that although twelve applications failed to 

assign weight to the price category, the applicants still selected the lowest cost.63  Although 

Allendale does not define “cost,” cost has a definition of “the amount or equivalent paid or charged 

for something.”64   

                                                 
59 Id. 
60 In the Matter of Requests for Rev. of Decisions of the Universal Serv. Admr. by Euclid City School Dist. Euclid, 

Oh, CC Docket No. 02-6, Order, 27 F.C.C. Rcd. 14169 (2012) 
61 Id. at FN 9. (Emphasis supplied.) 
62 Allendale County Order, at ¶¶10-12.   
63 Id.   
64 “COST,” Merriam Webster (2017), available at https://www.merriam-webster.com/dictionary/cost 
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Here, the District selected TSI, the vendor with the lowest cost over the Wi-Fi Upgrade’s 

Life Cycle.  As explained above, the True Cost of the bids clearly demonstrates that TSI is the 

lowest cost after more than ten (10) years:   

• TSI:   $ 150,432.00, 

• Xirrus  $ 221,476.00,  

• IT Savvy $ 222,368.00, and  

• CDW-G $ 262,632.00. 

 

The Board’s True Cost calculation is prescient and fair.  As explained by Mr. Gudorf, based on his 

experience and the District’s prior practices, he determined that the Wi-Fi Upgrade will last over 

ten (10) years.65  Thus, in determining the cost of the Wi-Fi Upgrade, one had to consider the cost 

of a period lasting more than ten (10) years.  When doing this, TSI was clearly the least expensive 

bidder.   

 Despite this, USAC has, apparently, substituted its judgment and concluded otherwise.  

The District and the Commission have no way to evaluate USAC’s basis for concluding that TSI 

is not the least expensive.  Assuming that USAC evaluated the costs as of “day one,”66 such an 

analysis would be shortsighted and arbitrary.  It would disregard that three of the bids contained 

recurring costs that did not become effective on “day one,” but were still costs that the District 

would incur at various points over the Wi-Fi Upgrade’s Life Cycle.  Indeed, by analyzing costs as 

of “day one,” USAC would wrongly conclude that IT Savvy’s bid was the lowest price, when, in 

fact, IT Savvy’s bid is actually the third highest priced vendor after ten years.67  As the District has 

made clear, it expects the Wi-Fi Upgrade to last over ten years.  After ten years, the lowest priced 

                                                 
65 Exhibit 1. 
66 This assumption is based on USAC’s October 20, 2016, USAC Information Request, attached as Exhibit 12.  The 

request stated “[p]lease also explain why TSI, the highest priced of four bidders, was selected for FRN 2747261.”  As 

the only period would that this is true would be between “day 1” and the last day of “year 2.”  After this time, the 

lowest-priced vendor changes.   
67 Exhibit 4. IT Savvy offered 222 wireless access points for $98,404 and required a licensing renewal, which cost 

$61,982 every five (5) years. This resulted in a cost of $222,368.00 after ten years. 
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vendor is TSI.   

In addition to being arbitrary, USAC’s Decision defeats the purpose of the E-Rate program: 

to prevent fraud and waste to the public.  A finding that the District’s and Mr. Gudorf’s analysis 

is incorrect would result in an overall expense to the public that is greater than the cost of the 

vendor Mr. Gudorf selected.  Furthermore, it would enable vendors to circumvent the competitive 

bidding laws by presenting a low initial cost for the service, but then including significant licensing 

renewal fees to hide the true cost to the public.  It is understood that the Commission is to take into 

account equity and more effective implementation of a policy on an individual basis.68  Here, the 

District did just that and determined that TSI was the lowest cost vendor.   

  

                                                 
68 WAIT Radio v. F.C.C., 418 F.2d 1153, 1159 (D.C.Cir.1969) 
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III. CONCLUSION 

 

 For the foregoing reasons, the District requests that the Decision of USAC be reviewed, 

and that upon appeal, the funding commitment to Celina City School District Board of Education 

be restored. 

Respectfully submitted, 

      /s/ Jacqueline Walsh Brickman    

      Kevin J. Locke, Esq. (0047099) 

      Jacqueline Walsh Brickman (0088065) 

      Pepple & Waggoner, Ltd. 

      Crown Centre Building 

      5005 Rockside Road, Suite 260 

      Cleveland, OH  44131-6808 

      Phone:  216-520-0088 

      Fax:      216-520-0044 

      klocke@pepple-waggoner.com 

      jbrickman@pepple-waggoner.com 

             

      Attorneys for Celina City School District 

      Board of Education 

 

December 11, 2017 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that on this 11th day of December, 2017, a true and correct copy of the 

foregoing Request for Review by the Celina City School District of the Universal Service 

Administrator’s Decision on Appeal was served via first class U.S. mail, postage pre-paid, upon: 

Universal Service Administrative Company 

School and Libraries Division 

700 12th Street, N.W., Suite 900 

Washington, DC  20005 

 

 

      /s/ Jacqueline Walsh Brickman    

      Kevin J. Locke (0047099) 

      Jacqueline Walsh Brickman (0088065) 

       

      Counsel for Celina City School District 

      Board of Education 
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